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DEMOCRATIC LEGITIMACY IN THE EUROPEAN UNION: TAKING A NEW LOOK AT THE
COMPOSITION AND ELECTORAL PROCEDURE OF THE EUROPEAN PARLIAMENT

This paper reflects on what the European Parliament should now do to reform itself in order to
contribute to a strengthening of the democratic legitimacy of the European Union. It argues that
Parliament should make a quick start to drawing up a catalogue of reforms in terms of both
primary and secondary law: these will include a uniform electoral procedure, a method of seat

apportionment and a revised voting system in the Council.

Parliaments find it difficult to reform their electoral procedures. The vested interests of serving
deputies in terms of jobs and pensions provide an in-built bias towards preserving the status
quo. In this respect, the European Parliament is no different to other parliaments. Despite the
fact that the Treaty of Rome and all subsequent Treaties have given the Parliament the right to
initiate a ‘uniform electoral procedure’, MEPs have rarely agreed among themselves on quite
how uniform to be. To ease the pain, the Treaty of Amsterdam added the qualification that the
electoral procedure could be either uniform ‘or in accordance with principles common to all

Member States’.! Commonality proved an easier goal to reach than uniformity.

Proportional representation

Over the years the Constitutional Affairs Committee and its predecessors have appointed a
number of eminent Members as rapporteur for electoral reform: their main purpose was, in
the first place, to establish direct elections and, secondly, to ensure proportional
representation, so that seats won in the House would match broadly votes cast in the ballot
box. The first goal was achieved in 1976 with the Act introducing direct elections by universal
suffrage, and the first election took place in 1979.2 The second took the form of a 2002 Council
Decision which codified the change that had occurred in Great Britain in time for the 1999
elections when proportional representation (PR) was - with great difficulty - brought in by the
Blair government.3 Consequently, a PR system on regional lists was introduced in France in time
for the 2004 elections. The 2002 Decision modified the 1976 Act so as to insist on PR, to allow

explicitly the use of the Single Transferable Vote (STV) and preferential voting, to cater for

1 To follow the trajectory, compare Article 138 of the original Treaty establishing the European
Community (TEC), Article 190 of the Amsterdam TEC, Article 111-330 of the Draft Treaty establishing the
Constitution for Europe, and Article 223(1) of the Lisbon Treaty on the Functioning of the European
Union (TFEU).

2 Council Decision 2002/772 /EC, Euratom (of 25 June 2002 and 23 September 2002) amending the Act
concerning the election of the representatives of the European Parliament by direct universal suffrage; O]
L 283, 21-10-2002. For Parliament’s resolution (Anastassopoulos Report), see O] C 292, 21-09-1998.

3 European Parliamentary Elections Act 1999 which, under an exceptional constitutional procedure,
passed into law by the House of Commons alone having been rejected six times by the House of Lords.



territorial constituencies, to fix a maximum threshold of 5 per cent, to phase out the dual
mandate of MEPs and MPs, and to let national law apply to the withdrawal of mandates and the

filling of vacancies. Basic common electoral principles are at least, and at last, achieved.

Seat apportionment

In parallel to the evolution of the debate over electoral procedure has been the issue of
seat apportionment. The two matters are intimately connected not only with each other but
also with the Treaty definition of the mandate of the MEP. From the Treaty of Paris onwards, the
deputies were ‘representatives of the peoples of the states brought together in the Community’.4
The Treaty of Lisbon, following the Convention’s suggestion, now designates MEPs as
‘representatives of the Union’s citizens’.5 Lisbon also accorded to the Parliament the duty to

initiate the decision establishing the composition of the Parliament.

So Parliament now has two obligations to fulfil: the duty under Article 223(1) TFEU to
‘draw up a proposal to lay down the provisions necessary for the election of its Members by
direct universal suffrage in accordance with a uniform procedure in all Member States or in
accordance with principles common to all Member States’; and the duty under Article 14(2)
TEU to propose to the European Council a draft decision on the apportionment of seats in a
House of 751 Members with a minimum of six seats per Member State and a maximum of ninety

Six.

To complicate matters, whereas the Amsterdam treaty had spoken of the need for seat
apportionment to ensure ‘appropriate representation’, Lisbon prescribes that ‘representation of
citizens shall be degressively proportional’. Parliament tried to elaborate on this rather cryptic
injunction by defining degressive proportionality in the Lamassoure-Severin Report of 2007,
but not entirely successfully, thus: ‘the ratio between the population and the number of seats of
each Member State must vary in relation to their respective populations in such a way that each
Member from a more populous Member State represents more citizens than each Member from
a less populous Member State and conversely, but also that no less populous Member State has
more seats than a more populous Member State’.6 In any case, the Lisbon IGC immediately

disregarded the degressive principle by awarding Italy an extra seat in the 2009 Parliament,

4 Article 20 Treaty of Paris; Article 137 TEC (Rome); Article 189 TEC (Amsterdam).
5 Article 14(2) Treaty on European Union (TEU).
6 Paragraph 6 of the Lamassoure-Severin Report, adopted 11 October 2007; O] C 227 E, 04-09-2008.



with the result that an Italian MEP represented fewer people than a Spanish colleague, despite

the fact that Spain is less populous than Italy.”

[t is certainly deplorable that, over the years, decisions on the apportionment of seats in the
European Parliament between EU states have been haphazard, unfair and inexplicable. Even the
casual observer can notice that parliamentary seats have been traded between states, usually in

the last hours of an IGC, to square ostensibly more important deals.

The fact that there were at least five deviations from a strict reading of degressive
proportionality (even ignoring pairings) in the 2009 Parliament, led AFCO to conduct an
enquiry into how best to establish an arithmetical formula for seat apportionment which
would be transparent, explicable, equitable and durable. The result is known as the
Cambridge Compromise (CamCom) and has generated much and broadly favourable comment

in the academic literature.8

The CamCom method apportions seats in the Parliament according to an arithmetical formula
that gives each state a base of five seats plus an allocation in proportion to the size of their
population (subject to rounding upwards, and capping at the maximum). A divisor (d) adjusts
the outcome to fit the overall size of the House (currently at 751 seats), where (P) is the

population and (A4) is the allocation function, rendered mathematically as:

T(d) = Z[Ad(Pi)]

i

A variant of the formula, shown in Annex One, would introduce the full CamCom in two

stages so that no state loses more than two seats at the next elections in 2019.

The rising mobility of populations within the Union (notably the Western migration of workers),
the rather dramatic demographic changes (such as the decline of Germans), and the possibility
not only of the future accession of new member states but also of the splitting of existing
member states into two (or more) separate states, all require the Parliament to take very

seriously its duty to re-apportion seats during each mandate.

7 The political agreement on the redistribution of seats was confirmed by the European Council on 14
December 2007 (paragraph 5 of the Presidency Conclusions).

8 Geoffrey R. Grimmett et al, The allocation between the EU Member States of the seats in the European
Parliament, European Parliament Studies PE432.760, 2011; and Jean-Francois Laslier, Guest Editor,
Special Issue, Around the Cambridge Compromise: Apportionment in Theory and Practice, in Mathematical
Social Sciences, vol. 63, no. 2, March 2012.



Even the comparatively straightforward recent decision - a ‘pragmatic solution’ - to award
Croatia 11 seats, although consonant with the logic of CamCom, was only achieved by hard
bargaining inside Parliament and between Parliament and Council.® So it should be emphasised
that the 2013 European Council decision on the apportionment of seats for the present
term commits the legislature to finding a durable arithmetical formula in good time
before 2019.10 n agreeing the arrangement for the 2014 elections, the European Council

announced:-

‘This decision will be revised again before the 2019-2024 parliamentary term upon an
initiative of the European Parliament to be presented before the end of 2016. The aim
will be to establish a system which will in the future make it possible, before each new
election to the European parliament, to allocate seats between member states in a fair,
objective and transparent manner, taking into account any potential change in the
number, as well as any demographic trends, in the respective populations of member

states.’11

Criticism in the courts

Another element in the equation is the criticism levelled at the present composition of the
European Parliament by the Bundesverfassungsgericht. In its landmark judgment on the
constitutionality of the Treaty of Lisbon, the Karlsruhe Court dealt with the complaint that a
German MEP represents twelve times as many people as a Maltese MEP. In their obiter dicta, the
judges cast doubt on the legitimacy of a parliament whose members are not elected by a
uniform system.!2 If each MEP does not have an equal vote, is each citizen equally represented
at the European Union level, as the Treaty requires?!3 The Court points out that the change
made by the Lisbon treaty to the mandate of MEPs - becoming ‘representatives of the Union’s
citizens’ rather than, as previously, ‘representatives of the peoples of the States’ - is flatly
contradicted by the fact that seats are still apportioned entirely per member state. Moreover,
the Bundesverfassungsgericht does not believe that the vague federalist concept of degressive
proportionality amounts to a serious method of distributing seats. In the Court’s view, in spite of

the Union’s pretensions to European citizenship, the European Parliament is in fact made up of

9 Report on the composition of the European Parliament with a view to the 2014 elections
(2012/2309(INI)), (Gualtieri-Trzaskowski Report), A7-0041/2013.

10 European Council Decision 2013/312/EU, OJ L. 181, 29-06-2013.

11 European Council press release 28 June 2013.
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/137648.pdf

12 Federal Constitutional Court Judgment of 30 June 2009, especially paragraphs 279-297; BVerfG, 2 BVE
2/08.

13 Article 9 TEU.



national contingents. Unlike the Bundestag, the European Parliament is not an assembly of
equals. The Parliament is not, then, the supreme authority of the European sovereign people.
Germany’s representation elsewhere in the system of governance of the Union compensates for
what might in other circumstances be considered its unfair treatment in the Parliament. In later
cases the German Court has tackled the vexed question (for Germany) of thresholds in elections
to the European Parliament, adding to the sense that unless and until a uniform electoral
system is put in place the democratic legitimacy of the European Parliament, and of the

Union as a whole, is founded on shifting sands.

It is a pity that the German federal judges seem reluctant to acknowledge that the constitutional
order of the European Union is and has to be a large compromise between the international law
principle of the equality of states and the democratic principle of ‘one man one vote’. They also
underestimate the importance of national delegations in the House relative to the party political
groups. Nevertheless, one does not have to agree with the judgments of the
Bundesverfassungsgericht to acknowledge that its critical scrutiny of the composition and
election of the Parliament should be a spur to the Parliament to accelerate the move to reform.
The objective should be to agree on a methodical approach to seat apportionment which, being
applied every five years, removes the worst anomalies, is fairer than the present distribution,

and respects the principle of degressive proportionality.

Balance of power

If the apportionment of seats in the Parliament is to become more proportional it follows that
the weighting of votes in the second chamber of the legislature needs also to be reviewed.
The entry into force of the Lisbon system from 1 November 2014 - that is, a QMV formed of
55% of states representing 65% of the population - favours both the larger states (in terms of
population) and the smaller states (in terms of the number of states needed to reach a majority).
It would be natural if the middling size states, which stand to lose their over-weight in the
Parliament under any reformed system of seat apportionment, would be anxious to be

compensated in a reformed voting system in the Council.

Fortunately, there is a scheme based on the square root of population which fits the
requirement of boosting the relative clout of medium-sized states. The square root formula
accords voting power in inverse proportion to size. A scheme from academics in Cracow, named

the Jagiellonian Compromise (JagCom) was submitted to the Convention on the Future of



Europe but not taken up. It deserves to be considered again.!* The current outcome of JagCom is
shown in Annex Two. A combination of CamCom and JagCom would adjust the balance of
power between the states in the Union’s legislature in an equitable, transparent and

durable manner.

Electoral participation and the European dimension

Nobody who wishes Europe well can be proud of the ever-declining overall turnout at European
Parliamentary elections. The 13% turnout in Slovakia in May 2014 is nothing short of
scandalous. It has long been the contention of the author, who was privileged to be Parliament’s
rapporteur on these matters in recent mandates, that there is an urgent need to galvanise the
election campaigns for the European Parliament by raising the European dimension and
accentuating the choices put before the electorate. The main missing link, in his view, between
the EU voter and the supranational authorities is the absence of credible, discernible political
parties. Whereas national parties have almost given up the effort to support European
integration, federal parties have not yet emerged to take their place. European democracy is in a
risky stage of transition between national and post-national politics. For that reason AFCO in
the last Parliament strongly supported the rapporteur’s proposal to create a pan-European

seat from which 25 MEPs would be elected from transnational party lists.15

For reasons of interest to historians, that proposal did not pass through plenary in 2011. Yeta
variant of the proposal was published in 2013 which has commanded, along with CamCom and
JagCom, significant academic interest: it is reproduced here in Annex Three.!¢ Note that the
1976 Act is here transformed into a Protocol to the Treaty giving it visibility without changing
its status in primary law. A properly revised definition of degressive proportionality is included
in Article 3. Article 4 gives the legal base for the arithmetical formula. Article 5 establishes the
pan-European constituency and creates an EU electoral authority for conducting the
transnational election. Article 5(4) makes it clear that the elector will have two votes, one for his

or her national or regional constituency, and the other for the EU wide one.

Spitzenkandidaten

14 Wojciech Stomczynski & Karol Zyczkowski, Voting in the European Union: The square root system of
Penrose and a critical point, 2004; and Friedrich Pukelsheim, Proportional Representation: Apportionment
Methods and Their Applications, 2014.

15 Duff Report, A proposal for a modification of the Act concerning the election of the Members of the
European Parliament by direct universal suffrage of 20 September 1976 (2009/2134(INI)), A7-
0176/2011.

16 Spinelli Group, Bertelsmann Stiftung, A Fundamental Law of the European Union, 2013, pp. 273-280
[EN/FR]. www.spinelligroup.eu



Given the failure to introduce transnational lists in 2014, it was right to rescue at least one
element of the proposal — namely, the wish that the EU level political parties should play a
leading part in the election campaign. This idea found its expression in what came to be known
as the Spitzenkandidat experiment, first advanced by AFCO, taken up by Commission Vice-
President Reding and President Barroso and then advanced officially by the Parliament and the
mainstream political parties.!” There are different views about the relative success of the
experiment, but at least the heads of government have now learned what it is they signed up to
at Lisbon. They also seem impelled to return to the matter of how the Commission President is
to be appointed in 2019, and Parliament should, in the view of this ex-rapporteur, exploit that
opportunity to follow the logic of Lisbon by putting the next batch of European party
champions on top of transnational lists for election to the Parliament.18 Such a reform

would transmit to the wider electorate the admittedly rather élite project of Spitzenkandidaten.

Agreement on transnational lists for 2019 would also allow for making progress on other
related issues. First, it would go some way to meet the objections of the
Bundesverfassungsgericht to the wholly national and state-based nature of the present election
and composition of the Parliament. Second, it would trigger another and more serious attempt
to draft a statute for the organisation and financing of the EU level political parties,
relieving them of the present - and blatantly absurd - prohibitions on political campaigning.
Third, it would resolve the controversial question of whether to allow candidates for the
European Parliament to stand in more than one constituency or more than one state at
any given election. Parliament would be wise to continue to try to extend the franchise to as
many people who live in the EU as possible for parliamentary elections at as many levels as
possible. Previous efforts have been frustrated by the Council but also by the limitations of EU
primary law in this respect.l® The EU’s imminent accession to the ECHR accentuates the need to
extend the rights of EU citizens to vote and stand at elections.2? The gift of a second vote to
electors for the European Parliament is surely wise and may even be a popular democratic

stimulus, courtesy of the EU.

17 Resolution of 22 November 2012 on the elections to the European Parliament in 2014
(P7_TA(2012)0462).

18 European Council Conclusions 26-27 June 2014, para. 27.

19 See Duff Report (A6-0267/2007) on the Proposal for a Council Directive amending Directive
93/109/EC of 6 December 1993 as regards certain detailed arrangements for the exercise of the right to
vote and stand as a candidate in elections to the European Parliament for citizens of the Union residing in
a Member State of which they are not nationals; O] C 219 E, 28.8.2008. And then Duff Report (A7-
0352/2012) on the Right to stand in elections to the European Parliament for EU citizens residing in a
Member State of which they are not nationals (P7_TA(2012)0417).

20 Note in particular Article 3 of the First Protocol to the ECHR which commits signatories to ensuring the
‘free expression of the opinion of the people in the choice of the legislature’.



Nationality and citizenship

The extension of the franchise leads the argument on to the question of who exactly should be
able to vote and who should be counted where (and how often) when official calculations are
made. The European Council appears to be concerned about the issue. In making their
commitment in 2013 to a future formulaic method of seat apportionment, the heads of

government said:-

“The total population of the member states will be calculated by the Commission
(Eurostat) on the basis of data provided by the member states, in accordance with a
method established by means of a regulation of the European Parliament and of the

Council.’21

There have been suggestions that the Lisbon treaty has shifted the basis on which Parliament
should be composed from that of population to that of citizens. The implication is that many
nationals who now live outside the territory of their state should be permitted to vote in their
homeland constituency. Indeed many are so permitted while others are prohibited. Moreover,
very few EU citizens resident in another EU state choose to exercise their right to register
and vote where they live, and many mainly bureaucratic obstacles still impede the growth of
this practice. Little progress seems to have been made at the 2014 elections in getting people to

use their voting rights as EU citizens despite the considerable efforts made by the Commission.

The other side of the coin is how to count how many people live in a state for the purposes of
Council voting weights. According to Eurostat, it is impossible to be so precise about figures,
especially at this time of large-scale movement of people across the internal frontiers of the EU.
And Eurostat continues to argue, in accordance with UN conventions, that total resident
population is the most reliable demographic comparator. Parliament would be wise to

support the Commission when it comes to legislate on the promised regulation.

Parliament should also pay heed to the criticisms levelled at the conduct of its own election
from the OSCE/ODIHR observation mission. The exploratory report was made after the 2009
elections, but its conclusions and recommendations remain valid.22 The OSCE/ODIHR found a
lack of harmonization of candidacy requirements, including provision for independent
candidates, a lack of provisions on voting rights particularly for prisoners and for EU citizens

resident in another state, and a lack of possibility to appeal to a court decision regarding

21 European Council press release 28 June 2013, op cit.
22 OSCE/ODIHR Expert Group Report, Elections to the European Parliament, 4-7 June 2009, Warsaw, 22
September 2009.



election results. The OSCE/ODIHR recommended stronger awareness-raising campaigns, more
latitude in national legislation for the activities of European-level political parties, the unifying

of polling days, and measures to ensure independent media monitoring of the campaign.

Many of the issues raised by the OSCE/ODIHR in 2009 continue also to be the subject of
numerous petitions to the Parliament. To add to those items, a European Parliament ambitious
for reform might decide to take a line on the questions of preferential voting, minimum age
thresholds for voting and candidacy, and gender balance. A truly uniform electoral procedure

would cater for these issues at the EU level.

Privileges and Immunities

There is more unfinished business concerning the Protocol on Privileges and Immunities,
which dates back to 1965 at a time when MEPs were also national MPs, and when it was no
doubt appropriate that national authorities were responsible for deciding when and how MEPs
should be exempted from national law. The European Parliament has taken the view that the
Protocol should be revamped to accord with the Parliament's contemporary status as an
independent, directly elected and fully responsible assembly. Above all, Parliament should now
be enabled to take action against the withdrawal of a mandate of an MEP by a state where and in

so far as national law is in conflict with the law of the Union.

As an integral part of the negotiated agreement on the Members' Statute in 2005, Council agreed
to review any consequences the Statute might have in terms of primary law. Parliament has
asked that its resolution of June 2003 which proposed new provisions on the privileges and
immunities of MEPs should be used as a basis for that review.23 To date, there has been no

progress on this matter.

A third Convention

The European Parliament has long since passed the point when it was merely an aggregation of
the different national parliamentary cultures of the states. In the last decade, it has survived the
shock of enlargement, become a credible and efficient legislator and made itself an
indispensable player in the constitutional evolution of the Union. Internally Parliament has been
an innovator. What it lacks is an affinity with the people it exists to serve, which leads to some

doubts about its democratic legitimacy and symptoms of a mid-life identity crisis. Electoral

23 See O] C 068E, 18-03-2004, pp. 115-126 and O] C 303E, 13-12-2006, pp. 830-831. A modified Protocol
is proposed by the Spinelli Group in the Fundamental Law, op cit, pp. 281-282.
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reform will do wonders for Parliament’s public profile and self-confidence. It should be

attempted.

A change in the voting system in the Council or a reform of the privileges system requires treaty
change. The modernisation of the 1976 Act to introduce a transnational element to the
European elections requires a similar change in EU primary law, involving unanimity in the
Council and ratification by national parliaments. Even agreement on a formula for seat
apportionment needs no less than unanimity at the level of the European Council and the
consent of national parliaments. Extension of the franchise treads on sensitive issues of national
citizenship. As the controversy over the Spitzenkandidaten shows, assertiveness by the EU level
political parties and European Parliamentary groups provokes in some countries a counter
reaction from their national counterparts. All these reforms will be subject to the close scrutiny

of constitutional courts.

Such constitutional developments are too important to evade the deliberations of a
Convention. Indeed, they will be part of a much larger package deal involving the completion of
banking and fiscal union, a revision of the system of ‘own resources’, a settlement of the British
problem and a rectification of some of the less good features of the Treaty of Lisbon.2¢ A
Convention which engages all the stakeholders, including national parliaments, is the only place
in which to confront a shift in the balance of power between the EU institutions and among the
states. The European Parliament dedicated its own reform should aim to play a leading role in
this Convention, in the closest collaboration with the Commission. Parliament is strongly
recommended to start now to prepare its own agenda for the Convention, using to the full
all its powers of initiative, and to playing a big role in the reflection period which surely should

precede the opening of the formal Convention itself.

andrewduff@andrewduff.eu

@AndrewDuffEU

24 For a fuller discussion of these possibilities, see the author’s forthcoming Pandora, Penelope, Polity: How
to Change the European Union to be published by John Harper in January.
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ANNEX ONE

SEAT APPORTIONMENT IN THE EUROPEAN PARLIAMENT

2019
Member State 2014 CamCom 2024
Population Current phase CamCom
(2014) MEPs one final

Germany 80780000 96 96 96
France 65856609 74 82 83
United Kingdom 64308261 73 80 82
Italy 60782668 73 76 77
Spain 46507760 54 60 61
Poland 38495659 51 50 51
Romania 19942642 32 30 29
Netherlands 16829289 26 25 25
Belgium 11203992 21 19 19
Greece 10992589 21 19 19
Czech Republic 10512419 21 19 18
Portugal 10427301 21 19 18
Hungary 9879000 21 19 17
Sweden 9644864 20 18 17
Austria 8507786 18 16 16
Bulgaria 7245677 17 15 14
Denmark 5627235 13 12 12
Finland 5451270 13 12 12
Slovakia 5415949 13 12 12
Ireland 4604029 11 11 11
Croatia 4246700 11 10 11
Lithuania 2943472 11 9 9

Slovenia 2061085 8 8 8

Latvia 2001468 8 8 8

Estonia 1315819 6 7 7

Cyprus 858000 6 7 7

Luxembourg 549680 6 6 6

Malta 425384 6 6 6

Total 507416607 751 751 751

In the first phase, in 2019, no state loses more than two seats.
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ANNEX TWO

SQUARE ROOT VOTING IN THE COUNCIL

Population
Member State Square Root value
(2014)

Germany 80780000 8988
France 65856609 8115
United Kingdom | 64308261 8019
Italy 60782668 7796
Spain 46507760 6820
Poland 38495659 6204
Romania 19942642 4466
Netherlands 16829289 4102
Belgium 11203992 3347
Greece 10992589 3316
Czech Republic 10512419 3242
Portugal 10427301 3229
Hungary 9879000 3143
Sweden 9644864 3106
Austria 8507786 2917
Bulgaria 7245677 2692
Denmark 5627235 2372
Finland 5451270 2335
Slovakia 5415949 2327
Ireland 4604029 2146
Croatia 4246700 2061
Lithuania 2943472 1716
Slovenia 2061085 1436
Latvia 2001468 1415
Estonia 1315819 1147
Cyprus 858000 926
Luxembourg 549680 741
Malta 425384 652
Total 507416607 98776

JagCom proposes a QMV formula made up of half the total population plus half the total weights,
so that the quota is 60651.



ANNEX THREE

Protocol No. 3 on Seat Apportionment and Electoral Procedure of the European
Parliament

[published by the Spinelli Group & Bertelsmann Stiftung, ‘A Fundamental Law of the European
Union’, 2013, pp. 273-280]

Article 1
(ex-Article 1 Electoral Act)

1. Members of the European Parliament shall be elected as representatives of the citizens of the
Union on the basis of proportional representation, using the list system or the single
transferable vote.

2. States may authorise voting based on a preferential list system in accordance with the
procedure they adopt.

3. Elections shall be by direct universal suffrage and shall be free and secret.

Article 2
(ex-Article 2 Electoral Act)

Each State may establish constituencies for elections to the European Parliament or subdivide
its electoral area in a different manner, without generally affecting the proportional nature of
the voting system.

Article 3

1. For the purpose of the apportionment of seats among States in accordance with the principle of
degressive proportionality pursuant to Article 14(2) TEU, the ratio between the population and the
number of seats of each State before rounding to whole numbers shall vary in relation to their
respective populations in such a way that each Member elected in a more populous State
represents more citizens than each Member elected in a less populous State and also, conversely,
that no less populous State has more seats than a more populous State.

2. Where a State accedes to the Union during a parliamentary term, it shall be allocated seats
which will be added to the number of seats provided for in Article 14(2) on a transitional basis for
the remainder of that parliamentary term.

Article 4

The European Parliament and the Council, acting in accordance with the special legislative
procedure, shall establish a fair, durable and transparent system for the apportionment of the
seats in the Parliament per State. The system will take account of demography, the principle of
degressive proportionality as set forth in Article 3(1), and the election of a certain number of
Members in accordance with the provisions of Article 5.

Article 5

1. Pursuant to Article 14(2)(a) TEU (new), there shall be one additional constituency formed of the
entire territory of the Union from which shall be elected a certain number of Members. The number

14



of such Members to be elected from the single European seat at the next elections shall be
determined before the end of the fourth calendar year of the parliamentary term.

This decision on the number of such Members shall be taken on a proposal of the Parliament by the
Council, acting by qualified majority, and with the consent of Parliament, which shall act by a
majority of its component Members.

2. The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, shall establish a European electoral authority to conduct and verify the electoral
process of the European Union constituency.

3. The transnational lists of candidates for election in the European Union constituency shall be
registered with the European electoral authority by the European political parties. The lists shall
be admissible only if composed of candidates resident in at least one third of the States.

4. Each elector shall have two votes, one that may be cast for the election of Members in the State
and one supplementary vote that may be cast for the European Union-wide list. Seats shall be
allocated from the European lists in accordance with the Sainte-Lagué method.

Article 6
(ex-Article 3 Electoral Act)

States may set a minimum threshold for the allocation of seats. At national level this threshold
may not exceed 5 per cent of votes cast.

There shall be no minimum threshold for the allocation of seats from the European Union
constituency.

Article 7
(ex-Article 4 Electoral Act)

The limitation of campaign expenses of candidates and political parties shall be laid down in
delegated acts.

Article 8
(ex-Articles 5, 10 & 11 Electoral Act)

1. Elections to the European Parliament shall be held in May; for all States this date shall fall
within the same period starting on a Saturday morning and ending on the Sunday. The European
Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall
determine the date of the polling days of the next election before the end of the fourth calendar
year of the parliamentary term.

2. States may not officially make public the results of their count until after the close of polling in
the State whose electors are the last to vote within the polling period.

3. The five-year term for which Members of the European Parliament are elected shall begin at
the opening of the first session following each election. The Parliament shall meet, without
requiring to be convened, on the first Tuesday after expiry of an interval of one month from the
end of the polling period.
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The powers of the Parliament shall cease upon the opening of the first sitting of the new
Parliament.

Article 9
(ex-Article 6 Electoral Act)

1. Members of the European Parliament shall vote on an individual and personal basis. They
shall not be bound by any instructions and shall not receive a binding mandate.

2. Members of the European Parliament shall have the rights and obligations laid down in the
Members' Statute and the Protocol on the privileges and immunities of the European Union.

Article 10
(ex-Article 7 Electoral Act)

1. The office of Member of the European Parliament shall be incompatible with that of:

— member of a State or of a regional parliament or assembly with legislative powers,
— member of the government of a State,

— member of the European Commission,

— Judge, Advocate-General or Registrar of the European Court of Justice,

— member of the Board of Directors of the European Central Bank,

— member of the Court of Auditors,

— Ombudsman,

— member of the Economic and Social Committee,

— member of the Committee of the Regions,

— active official or servant of an institution, agency or body of the European Union.

2. Members of the European Parliament to whom paragraph 1 becomes applicable in the course
of the five-year period referred to in Article 8 shall be replaced in accordance with Article 15 or
16.

Article 11
(ex-Article 8 Electoral Act)

Subject to the provisions of this Protocol, the electoral procedure shall be governed in each State
by its own provisions.

These provisions shall not affect the essentially proportional nature of the voting system.

Article 12
(ex-Article 9 Electoral Act)

Without prejudice to Article 5(4), no one may vote more than once in any election of members of
the European Parliament.

Article 13
(ex-Article 12 Electoral Act)

The European Parliament shall verify the credentials of the Members of Parliament on the basis
of the results declared officially by the European electoral authority and by the States,

respectively. It shall rule on any disputes which may arise.
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Article 14
(ex-Article 13(1) Electoral Act)

A seat shall fall vacant when the mandate of a member of the European Parliament ends as a
result of resignation, death or withdrawal of the mandate.

Article 15
(ex-Article 13(2-4) Electoral Act)

1. In the case of the Members elected in the States, and subject to the other provisions of this
Protocol, each State shall lay down appropriate procedures for filling any seat which falls vacant
during the five-year term of office referred to in Article 8 for the remainder of that period.

2. Where the law of a State provides for a temporary replacement of a member of its State
Parliament on maternity leave, that State may decide that such provisions are to apply mutatis
mutandis to the Members of the European Parliament elected in that State.

3. Where the law of a State makes explicit provision for the withdrawal of the mandate of a
Member of the European Parliament elected in that State, that mandate shall end pursuant to
those legal provisions. Such legal provisions shall not be adopted with retroactive effect. The
competent State authorities shall inform the European Parliament thereof.

4. Where a seat of a Member elected in the States falls vacant as a result of resignation or death,
the President of the European Parliament shall immediately inform the competent authorities of
the State concerned thereof.

Article 16

1. In the case of the Members elected for the European Union constituency, and subject to the other
provisions of this Protocol, appropriate procedures for the filling of any vacancy for the remainder
of the five-year term of office referred to in Article 8 shall be laid down in delegated acts.

2. Where the law of the Union makes explicit provision for the withdrawal of the mandate of a
Member of the European Parliament elected on the European Union-wide list, that mandate shall
end pursuant to those legal provisions. The electoral authority shall inform the European
Parliament thereof.

3. Where a seat of a Member elected for the European Union constituency falls vacant as a result of
resignation or death, the President of the European Parliament shall immediately inform the
electoral authority thereof.
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