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1. [tio in Partes

We address the problem of how to constitute legislative ciitaas while at-
tempting to reconcile two objectives that sometimes cdrifiiclosely divided
legistlatures: representing parties proportional torteeats in the legislature,
and maintaining control of the committee by the party or ital that enjoys
a majority in the legislature. The problem arises in manyslatures at the
national, state, and municipal levels. A notable recertamse occurred for
the German Bundestag, and led to the December 2004 decidioa German
Federal Constitutional Court, concerning the compositibthe 16 seat Bun-
destag delegation in the Bundestag-Bundesrat Conferenoariitee! On
17 February 2005, the Rules Committee of the German Burglestaducted
an expert hearing to elucidate the Court’s decision. Theeuriepaper is the
solution that the authors recommended to the Bundestag;lasely follows
their testimony

1Decision of 8 December 2004 (Az. 2 BVE 3/02), here quotedguie marginal running numbers (Rn.)
of the Internet publicationvww . bverfg.de/entscheidungen/es20041208 2bve000302.html. — AS
far as the German Bundestag-Bundesrat Conference Coransittencerned, a corrective action violating
proportionality in order to preserve the government mgjas considered inadmissible by J. Masing, who
finds the contrary conclusion in the decision of the GermateFa Constitutional Court inconsistent and
nebulous, see Section C.1.3 of his commentary on Art. 77 G@&angoldt/Klein/Starck (2005). — See also
Kammerer (2003), Lovens (2003), Stein (2003), Lang (2005).

2pukelsheim/Maier (2005). See also Meyer (2005).
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Our proposal of a “gentle majority clause” builds on histgiecedence. In-
spired by the Pax Augustana of 1455, proclaimed in Augsbomges450 years
ago, the peace of Westphalia of 1648 codified constitutiolzalses backing a
peaceful coexistence of the two dominating Christian cgsifms. This in-
cluded the procedural parity of dtio in partes® The splitting into parts
guaranteed an equal treatment of two unequal groups whepréiservation
of the mutual identities was considered essential for thelevbody. In the
then confessional age, the parts were @wpus Catholicorumand theCor-
pus EvangelicorumIn today’s democracies, the two groups are majority and
minority.

For the expert hearing, the Bundestag Rules Committee d¢ednpicata-
logue of five questions. Question 1 concerns the constitality of obtaining a
mirror image, or of preserving a parliamentary majority.e®uons 3-5 aim at
procedural and other legislative consequences. Mathesnaihnot contribute
to these questions. Question 2, adressed in the sequeklvhsitsoperational
options are available under the premise that a preservatithe parliamentary
majority does conform with the Constitution:

2. If it is constitutionally legitimate to preserve the mitgp

a) which measures (for example seat numbers of the factiens;
lation between majority and opposition),
b) which procedural possibilities (for example combinataf one
of the usual apportionment procedures with a correctioridgc
choice of a hitherto not practiced, but majority preservimgr
portionment procedure, other alternatives) and
¢) which changes to the rules and standing orders of the Batage
would be called for in order to achieve a “gentle balance”?
The notion of a “gentle balance” [schonender Ausgleichjaiseh from the
Court decisiorf. However, we find the wording “balance” somewhat besides
the point, and instead speakrmofjority clauses

2. A Gentle Majority Clause

On 30 October 2002, right at the beginning of the legislapeeiod, the
Bundestag passed a motion on how to apportion committee3&ae motion
comprised two parts, of which Part 1) poses no particulablpros:

1) The number of committee seats apportioned to a factiontiaade-

qguence of the allocation of chairpersons, of the Steering@dtee and

SHeckel (1978), Burkhardt (1998). — The Court decision (RB) Tefers to theitio in partes in
US Senate-House conference committees, see Rieschetdas3(2000, page 39), or in the Internet
www.house.gov/rules/98-382.pdf.

4BVerfGE 2 BVE 3/02, Rn. 64, 77, 84, 86. Dissenting: Rn. 112.

5BVerfGE 2 BVE 3/02, Rn. 8-10.
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of the other committees of the German Bundestag, are detedhiy

means of the procedure of mathematical proportions (Sdiatpé/Sche-

pers), unless the Bundestag decides otherwise.

The same procedure is used for the apportionment of seati¢o par-

liamentary bodys, unless a different procedure is stipadty law.

Rather than using the term “procedure of mathematical ptigns (Sainte-
Lagué/Schepers)”, we speak of thevisor method with standard rounding
(Sainte-Lagué/Schepershus providing some guidance about how the seat ap-
portionments are calculatéd=or example, for a delegation of sizé the cur-
rent faction size49 : 247 : 55 : 47 result in an apportionment @f: 7: 1 : 1
seats (divisor 37). Hence the government majority and tipesigon minority
are tied, with8 seats each. Part 2) of the Bundestag motion serves as a tie
breaking rule, to be called th@evailing majority clause

2) If the parliamentary majority is not preserved, the metlod D’Hondt

is used. If this method also fails to preserve the parliammgninajority,

the method of Sainte-Lagué/Schepers is used with the aneahdinat

the number of seats to be apportioned is reduced by one andraa

remaining seat is given to the largest faction.

For a delegation of size 16, the second sentence of Part 8gspfhus 15
seats are apportioned using the divisor method with stdndanding (Sainte-
Lagué/Schepers), giving in an intermediate allocatior? of6 : 1 : 1 seats
(divisor 38.2). The sixteenth seat is given to the largedida, resulting in a
final apportionment o8 : 6 : 1 : 1 seats.

The Court decision seems to indicate, or so we believe, teaptevail-
ing majority clause secures a somewhat questionable ahy@ifr the largest
faction/ From the viewpoint of mathematics, the prevailing majodtguse
simply lacks general applicabilify. The following proposal, to be called the
gentle majority clauseapplies quite generally:

6In the Data Handbook of the German Bundestag, the methodlésidhe “Proportional procedure (of
Sainte-Lagué/Schepers)”, see Schindler (1999, Volumgalie 2085). The method is attributedDaniel
Webster(1782-1813), see Balinski/Young (2001). André Sainte-Laguését lalgy] (1882—-1950) was
professor oMathématiques générales en vue des applicatisitis the Conservatoire national des arts et
métiersin Paris.Hans Scheper§ 1928) was Head of the Data Processing Group of the sciertafioos the
German Bundestag (Pukelsheim 2002). Sainte-Lagué wassaitawhence it is inappropriate to shorten
his name to “St. Lagué” or “Ste. Lagué” — Sample calculatihe quotien249/37 = 6.7 is rounded in
standard fashion to 7, as247/37 = 6.7 ' 7, and55/37 = 1.49 \, 1, as well ast7/37 = 1.3 \, 1.
The divisor 37 is indicative of 37 deputies being represiiye one (up to rounding) delegate. — The
government majority was composed by SPD (249 deputies) asdns (55), the opposition minority by
CDU/CSU (247) and Liberals (47).

"BVerfGE 2 BVE 3/02, Rn. 83, 85.

8For example, a transfer of ten opposition seats from FDP to/CI3U turns the faction sizes int9 :
257 : 55 : 37, making CDU/CSU the largest faction to be awarded the boeas $lence the intermediate
allocation6 : 7 : 1 : 1 (divisor 39) leads to the final apportionment®f: 8 : 1 : 1 seats. Although
government majority and opposition minority stay pus@d : 294 deputies, the prevailing majority clause
produces anajority reversalof 7 : 9 seats in the committee.
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2) If the government majority is to be preserved, then first fImemost
it is attempted to achieve the goal by selecting an approprimmmittee
size. Otherwise, the smallest possible committee majeréapportioned
among the factions composing the government majority,ewthié re-
maining committee seats are apportioned among the rentafaictions;
both apportionments are calculated by means of the divissthod with
standard rounding (Sainte-Lagué/Schepers).

Applying the gentle majority clause to a delegation of sidethe govern-
ment majority gets allocated 9 seats and the opposition nityno seats. The
two factions forming the government majority ha249 : 55 deputies whence
they allocate their 9 seats infa: 2 (divisor 35). The opposition minority, with
247 : 47 parliamentary seats, share their 7 seat$ asl (divisor 38.2). In
summary, thd 6 seats are apportioned infa 6 : 2 : 1.

In the first sentence, the gentle majority clause honorsdatanpractice
of the Bundestag. If feasible, the best way-out is to selemiramittee size
evading a tie. The second sentence comes into play only whemdad is
blocked. In these exceptional cases, the committee is igptita majority
part and a minority part, applying the divisor method withnstard rounding
(Sainte-Lagué/Schepers) to the two groups separately.

3. Transparency, Calculability, and Abstract Generality

The Federal Constitutional Court demands of the Bundestdgrinulate
deviations from the majority principle in a transparentcatable, and abstract-
general mannéf As far as deviations from the majority principle are con-
cerned, a transition from the prevailing majority clauséhi® gentle majority
clause would not introduce any changes. The reservatidreadrtd of the first
paragraph in Part 1) of the Bundestag motion allows to erther @rocedures
for particular cases (Children’s Commission, Conferenoen@ittee etc.), if
so desired.

However, we find it appropriate to emphasize that a tramsitiothe gen-
tle majority clause generates deviations from the mirroagm principle that
conform with the Court’s standards. Indeed, Part 2) of thetlgemajority
clause is transparent and explicit. It maintains a globatanimage as long
as possible. The whole committee splits into a majority grand a minority
group only when necessary. But even then the mirror imageipte is fol-
lowed as much as possible, by properly apportioning segtrately within
each of the two groups. Moreover, the gentle majority clasisalculable and

9We emphasize that the same method is applied with and witheptit, and, if split, within either group.
A paradoxical seat transfer triggered by a change of agportent methods is reported by M. Fehndrich,
on the Internet sitewfyw. wahlrecht.de/systemfehler/zweiverfahren.html).

10BVerfGE 2 BVE 3/02, Rn. 86.
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abstract-general. Table 1 illustrates the usage of thdegemdjority clause,
with committee sizes from up to 45. Every committee size preserves the
government majority, requiring a split into majority andmnmiity parts in the
fifteen rows marked with a star'!

The consistency of Table 1 is remarkable: There are no backjwmpsH2
The seat apportionments for the majority group stay the sanmerease, but
never decrease; the same applies to the seat apportionofehts minority.
Since divisor methods are coherent, a merger of the two nvighbup appor-
tionments yields the same global apportionment that isimddafrom a one-
step calculation (without a split into majority and mingrgroups) whenever
the latter is such that the majority is preservéd.

4. Success-Value Equality of the Deputies’ Votes

Electoral systems should be judged not so much on the basigbfexecu-
tive attributes as transparency, calculability, and alosgenerality. Instead the
judgment should focus on the question of whether the sysatisfies the prin-
ciple of electoral equality. The decision of the German Faldéonstitutional
Court touches this issue only in passitig.

The apportionment of committee seats involves three grofipstors that
each can put forward a constitutional claim to equality: @bputies, the fac-
tions, and the committee members. From a mathematical viewvphere is
a structural similarity for the transitions, from Bundegtieputies to commit-
tee members via the apportionment method laid down in thel8stag rules,
and from voters to Bundestag deputies via the electorabsyset forth in
the Federal Electoral Law. For the Electoral Law, the Fdd@omstitutional
Court interprets the abstract principle of electoral eiyals “success-values
equality” [Erfolgswertgleichheit] of the voters’ ballots

In the same vein, the problem of apportioning committeessealts for an
equal success-value of the deputies who are being repeesienthe commit-

1n a newly convening Bundestag it would then suffice to worthwiiis one table of seat apportionments,
only, rather than with the three tables used up to now: a fibdétwith the Sainte-Lagué/Schepers apportion-
ments, a second table with D’'Hondt apportionments, andrd thble with Hare/Niemeyer apportionments.
12Called “illogical jumps” in the Handbook of the German Bustigy, see Schindler (1999, Volume I,
page 2084).
13Balinski (2004a, page 196; 2004b). Balinski/Young (2004ge 141) speak afniformity in place of
coherence — Let M = 1,2,3...,45 denote the committee size. The smallest possible majdrég t
comprise§ M + 1)/2 seats wher/ is odd, and M + 2)/2 seats wher/ is even. Hence the minority is
assigned M — 1)/2 or (M — 2)/2 seats according a¥/ is odd or even:

Committee sizel1 23456 78 9 10 11 12 13 14 15 ... 45 M

Majority: 1223344556 6 7 7 8 8 ...23 [(M+1)/2]

Minority: 0011223344 5 5 6 6 7 ...22 |[(M—1)/2]
Thus the “next” seat alternates between majority and ntiyjon the range of seats considered.
14BVerfGE 2 BVE 3/02, Rn. 82. Dissenting: Rn. 107-129.
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Table 1:  Apportionment of committee seats
using the gentle majority clause
Seats SPD CDU/ B90/Die FDP Divisor(s
CSuU Grinen

1 1 0 0 0 496

*2 2 0 0 0 165; 496

3 2 1 0 0 165

*4 2 1 1 0 100; 165

5 2 2 1 0 100

6 3 2 1 0 99

7 3 3 1 0 96

“8 4 3 1 0 71; 96

9 4 3 1 1 71
*10 5 3 1 1 55; 71

11 5 4 1 1 55
*12 6 4 1 1 45; 55

13 6 5 1 1 45
*14 7 5 1 1 38.2; 45

15 7 6 1 1 38.2
*16 7 6 2 1 35; 38.2

17 7 7 2 1 35

18 8 7 2 1 33

19 8 8 2 1 32
*20 9 8 2 1 29.2; 32
21 9 8 2 2 29.2
*22 10 8 2 2 26.1; 29.2
23 10 9 2 2 26.1
24 11 9 2 2 23.6; 26.1
25 11 10 2 2 23.6
*26 11 10 3 2 21.8; 23.6
27 11 11 3 2 21.8
28 12 11 3 2 21.6
29 12 12 3 2 20

30 13 12 3 2 19.8
31 13 13 3 2 19
*32 14 13 3 2 18.4; 19
33 14 13 3 3 18.4
*34 15 13 3 3 17.1;18.4
35 15 14 3 3 17.1
*36 16 14 3 3 16;17.1
37 16 15 3 3 16
*38 16 15 4 3 15.4; 16
39 16 16 4 3 154
40 17 16 4 3 15

41 17 17 4 3 14.6
42 18 17 4 3 14.2
43 18 18 4 3 14

44 19 18 4 3 13.44
45 19 18 4 4 13.4

“on the basis of faction
sizes on 1 February 2005:
SPD 249, CDU/CSU
247, Bindnis 90/Die
Grinen 55, FDP 47.

All apportionments are
calculated using the divi-
sor method with standard
rounding (Sainte-Lagué/
Schepers). In lines
marked x two separate
calculations are carried
out, one for the majority
group and one for the
minority group.

Sample calculation for
committee size *16: The
majority divisor 35 yields
249/35 = 71 N\, 7
and55/35 = 1.6 " 2.
The  minority  divi-
sor 38.2 leads to
247/38.2 = 6.47 \, 6
and47/38.2 = 1.2 \, 1.

Sample calculation
for committee size 18:
The divisor 33 gives
249/33 = 7.55 /' 8 and
247/33 = 7.48 \, 7 and
55/33 = 1.67 / 2 and
47/33 = 1.4\, 1.
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tee. Our preferred proposal of a gentle majority clausedbuin the divisor
method with standard rounding (Sainte-Lagué&/Scheperkg réason is that
this method produces seat apportionments that are in aptixcal harmony
with the principle of success-value equality whence, i tary specific sense,
the method is superior to other competing apportionmenhoust-®

The gentle majority clause is our preferred proposal bex#udoes away
with an ecclectic multitude of apportionment methods, auittlb solely on the
success-value oriented divisor method with standard riagn(Gainte-Lagué/
Schepers).

5. Preservation of the Majority by Means of D’Hondt

In the remaining sections we discuss other possibilitieseepond to the
Rules Committee’s Question'd.

For an appraisal of the following alternatives we recall tine prevailing
majority clause, in its Part 2), resorts to the divisor mdtivith rounding down
(D’Hondt) for the reason that this method is known to be kdase favor of
larger participants and at the expense of smaller particspd hese seat biases
do not materialize every time the method is applied, but ivexolearly visible
in repeated applications. As it happens, for the probleneudiscussion, with
faction size249 : 247 : 55 : 47 and committee size 16, the D’Hondt method
results in the already familiar tie: 7 : 1 : 1 (divisor 33)1’

15See Pukelsheim (2000a, b, c).

181t would also be conceivable to apply the German Federal@itaid_aw which (as of this writing) employs
the quota method with residual fit by largest remainders éHN\iemeyer). —Thomas Harg1806—1891)
was a barrister anthspector of Charitiesn London. Horst F. Niemeyer(*1931) is Professor emeritus
for Mathematics with the Rheinisch-Westfélische Techmistlochschule Aachen. — The Federal Elec-
toral Law (BWahIG) contains in it§6(3) a majority clause. Its constitutionality has been camdid by
NdsStGHE 1 (1978, pages 335—-372). To apply this clause toanittee of size 16, the calculations are as
follows. The faction size849 : 247 : 55 : 47 are divided by the quotad8 /16 and result in the ideal shares
6.66 : 6.61 : 1.47 : 1.26. This gives rise to the main apportionmeht 6 : 1 : 1, leaving two residual
seats. According t§6(3) BWahIG, the majority is preserved by appropriatelyigreag the residual seats,
leading to the final apportionmefit: 6 : 2 : 1. — Alternatively, one could carry out the calculations in
two steps, with a split into two parts. Considering the mgjand minority groups, 0804 : 294 deputies,
their ideal shares ai®13 : 7.87 and lead to the main apportionmeht 7. According to§6(3) BWahlG,
the remaining residual seat is allocated with the majonigug, whence the two groups end up with 7
seats. The sub-apportionments of the 9 seats within therityagnd of the 7 seats within the minority yield
the same final apportionmefit: 6 : 2 : 1 as before. — For committees of size 8 and 12 either way leads to
the apportionmentd : 3: 1 : 0 and6 : 4 : 1 : 1, which coincide with those given in Table 1.

17In the Data Handbook of the Bundestag the method is calleadHBtiahlverfahren (nach D’Hondt)”, see
Schindler (1999, Volume I, page 2083). Mictor D'Hondt (1841-1901) was Professor for Civil Law and
Financial Law with the University of Gent. He himself and kisntemporaries spelled his name with a
capital initial “D”, librarians file the name under the latt#i”. In Switzerland, the method is named after
Eduard Hagenbach-Bischofl833-1910), Professor of Physics with the University of&a — Sample
calculation: After subdivision by the divisor, all resalji quotients are rounded dow249/33 = 7.5 \ 7,
and247/33 = 7.5 \, 7, and55/33 = 1.7 \, 1, and47/33 = 1.4 \, 1. — For the succession of
apportionment methods the Bundestag has used so far, frbtoridt via Hare/Niemeyer (from 1970 on) to
Sainte-Lagué/Schepers (from 1980 on), see Fromme (19@@)Sehindler (1999, Volume II, page 2081—
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Of the fifteen tied rows in Table 1, ten persist under the divimethod with
rounding down, while five ties are resolved. For instancea sommittee of
size 32, the divisor method with standard rounding (Sdistgué/Schepers)
leads to the tid3 : 13 : 3 : 3 (divisor 18.7). In contrast, the divisor method
with rounding down (D’Hondt) transfers a seat from the sewsdlto the largest
participant and yieldd4 : 13 : 3 : 2 (divisor 17.8), which is the same appor-
tionment resulting from the gentle majority clause in Tahle

We may summarize the effects of the divisor method with raugpdown
(D’Hondt) as follows. At best it produces the same resulhagentle majority
clause. Otherwise, it may preserve the majority withoutydxer, securing
within the majority and minority groups success-values aarired as those
coming with the gentle majority clause. And there is thedlpossibility that
the method re-produces the tie it was suppose to resolve.

6. A Brutal Majority Clause

Technically, a split into majority and minority groups calsabe imple-
mented with the divisor method with rounding down (D’Hondhe govern-
ment majority, commanding49 : 55 deputies, would share their 9 commit-
tee seats in the proportidh : 1 (divisor 30). The opposition minority, with
247 : 47 Bundestag seats, would be allocated 1 committee seats (divisor
40). The resulting apportionment8s: 6 : 1 : 1, which is the seat allocation
contested in Court. From our point of view as mathematigiims majority
clause is brutal and hard to defend. The split into majoriky minority groups
is aggravated by the seat biases inherent in the divisoradetlith rounding
down (D’Hondt). The brutal majority clause comes with a ¢gealeviation
from proportionality than is needed for a gentle, minimagimention®

4). — When the D’Hondt method is applied to four participarttee largest participant can expect an
advantage of-0.5 seat fractions, the second largedi.1 fractions. To even out these advantages, the third
participant misses its ideal share on the average-by2 fractions of a seat, the smallest participant by
—0.4. See Schuster/Pukelsheim/Drton/Draper (2003, page 663).

18The German Federal Constitutional Court might well (preshily) at present) judge the brutal majority
clause to be constitutional. In fact, the Court puts thesdivimethod with rounding down (D’Hondt) on
a par with the divisor method with standard rounding (Salr@#gué/Schepers), even though the D’Hondt
method exhibits noticable seat biases, while the Saingg# anethod is exceptionally concordant with the
Court’'s imperative of success-value equality. Other Gerewurts circumnavigate the shallowness in the
decisions of the Federal Constitutional Court, by statheg the D’Hondt method is generally admissible,
but then overruling its specific apportionment results dawiful: due to multiple applications in separate
electoral districts (BayVerfGHE 45, pages 12-23, 54-67%88%, due to a misuse of list combinations
(BVerwG Az. 8 C 18.03 of 10 December 2003), due to a deviatrmemfthe ideal shares (BayVerwGH
Az. 4BV 03.117 and Az. 4 BV 03.1159 of 17 March 2004). We taks tasuistry as a first evidence that the
legal viewpoint is changing, as is implied by the State Céanthe Land Baden-Wirttemberg (decision of
24 March 2003, Az. GR 3/01, Section B.111.2.b). A second ewick is the fact that appelants who lost their
court case did not appeal to the top Federal courts althdugledntested facts weret unconstitutional
(explicit: page 192 in BayVerfGH 47, 1994, 84-194; impligitage 283 in BVerfGE 96, 1998, 264-288).
A revision to the top Federal courts may induce these coartisrh to the Federal Constitutional Court for
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7. Preservation of the Majority by Means of Hill et al.

If the divisor method with rounding down (D’Hondt) inducesiexbreak, it
does so for the reason that a seat of a smaller minority pattamnsferred to a
larger majority party. Not surprisingly, there are coupgets resolving a tie by
taking a seat away from a larger minority party and allogpiirnvith a smaller
majority party®

A first such procedure is the divisor method with geometrimiding (Hill),
used in the USA since 1941 for the apportionment of the 435 sethe House
of Representatives to the 50 States. Applying this methaa delegation of
size 16, the faction sizexl9 : 247 : 55 : 47 are mapped intG : 6 : 2 : 1 seats
(divisor 38.3). Size 16 is the only tie situation resolvedlng method, for the
range considered inTable?d.

A second method is the divisor method wittd-rounding (Condorcet),
which also produces the final resdlt 6 : 2 : 1 (divisor 38.8). This method
resolves two of the fifteen ties listed in Tablé™1.

A third procedure is the divisor method with rounding up (Atds, resolv-
ing five of the fifteen tie situations. The method is used imEeato apportion
the seats of the Assemblé Nationale to the Départnfénts.

There are committee sizes for which neither the divisor wetthith geo-
metric rounding (Hill) nor the one with.4-rounding (Condorcet) resolves the
tie. Moreover, it is possible that both methods do resohie,atit differently.
An example is the German Bundestag 2002 at the beginningedégislative
period, with the then faction siz€51 : 248 : 55 : 47. For a committee of size
36, the divisor method with standard rounding (Sainte-lEa§ahepers) leads
to the tiel5 : 15 : 3 : 3 (divisor 17). If we attempt to resolve the tie by using
the two methods mentioned above, we get two conflicting arswée divisor
method with rounding down (D’Hondt) yieldss : 15 : 3 : 2 (divisor 15.68),
while the divisor method with rounding up (Adams) leadsl%o: 14 : 4 : 3
(divisor 17.8)%3

clarification. But confronting the Court with the statetb&-art raises the “danger”, for the appellant, that
the Court revokes not just a single D’'Hondt apportionmeat,the whole D’Hondt method.
19Marshall/Olkin/Pukelsheim (2002).

20Balinski/Young (2001, page 48). -Joseph Adna Hil(1860-1938) was Chief Statistician, Division of
Revision and Results, US Bureau of the Census. — Sampleatdcu The quotien249/38.3 = 6.5 lies
above the decision point'6 - 7 = 6.48 and hence is rounded up to 7, whil¢7/38.3 = 6.45 is rounded
down to 6. The quotient5/38.3 = 1.44, when compared with the decision poifil - 2 = 1.41, rounds
up to 2, while47/38.2 = 1.2 goes down to 1. The decision points geometric meansf two neighboring
integer numbers, whence the method receives its name.

21Balinski/Young (2001, page 63). -Marie Jean Antoine Nicolas Caritat, Marquis de Condor(E143—
1794) was one of the leading politicians during the FrenchoRéion. — Sample calculation: Fractions
are rounded down when smaller th@, and rounded up otherwise. Thus we 849/38.8 = 6.42 "7
and247/38.8 = 6.37 \, 6 and55/38.8 = 1.42 /' 2 and47/38.8 = 1.2\ 1.

225ee Balinski (20044, page 190). John Quincy Adamgl 767—1848) was the sixth President of the USA.
23The gentle majority clause yields : 14 : 3 : 3 (majority divisor 16, minority divisor 17.1).
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As a consequence we refrain from a proposal to remedy thaipirgvma-
jority clause by taking recourse to a multitude of differapportionment meth-
ods. When many methods are tendered like on a flea market, amswers
are conceivable: at best a unique and clear-cut tie breaitherwise no tie
break at all, or else multiple but conflicting results. A nuthlogical zoo
degenerates into a game of numbers. Instead the focus audblet dn elec-
toral principles such as success-value equality, set bgrthe German Federal
Constitutional Court in 1952 and since then having gendrateimpressively
consistent body of constitutional decisions.

8. Minimum Seat Requirements

As a final point we would like to draw attention to the problefrgoaran-
teeing each participant a minimum number of seats. Witreatifiaction sizes
249 : 247 : 55 : 47 and for a committee of size 10, the divisor method with
standard rounding (Sainte-Lagué/Schepers) results itighe: 4 : 1 : 1 (di-
visor 60). The prevailing majority clause would resort te thvisor method
with rounding down (D’Hondt), giving : 4 : 1 : 0 (divisor 49.6) and thus
excluding the smallest party from representation.

However, the present problem concerns a committee of sizéod@hich
the Sainte-Lagué method vyields the Tie 7 : 1 : 1. Considering how the
divisor method with rounding down (D’Hondt) transfers selabm smaller to
larger parties, there are just two possibilites: eithertit@ersists, or else it is
broken into8 : 7 : 1 : 0. That s, the only way in which the prevailing majority
clause could have resolved the tie would have deprived tralesh party of
being represented at all. This may have set off some legainact a different
sort?4

It is easy to augment the gentle majority clause by the amiuiti restric-
tion that each participant be guaranteed representatidhth@ needs to be
done is to modify the (unconditional) divisor method withredard rounding
(Sainte-Lagué/Schepers), by demanding the minimum rexngint that every
participant receive at least one sét.

We conclude with @eterum censed he current topic, the apportionment of
committee seats, is important. However, more importaridésapportionment

241t is not clear to us how the Federal Constitutional Court Midwave settled the case. The Court sees the
Conference Committee as a parliamentary bsdygeneris for which the Constitution mandates neither
a preservation of the majority (2 BVE 3/02, Rn. 67), nor a@spntation of all parliamentary groups, see
BVerfGE 96 (1998) 264—-288.

25The minimum committee size then is 5, of course, with the frarties filling one seat each and the fifth
seat establishing a majority. The apportionments turn@mbe® : 1 : 1 : 1 for a committee of size 5, next
3:1:1:1forsize6,therB:2:1:1forsize 7, and finallyt : 2 : 1 : 1 for size 8. For committee sizes
larger than 8 the apportionments of Table 1 apply.
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of the Bundestag seats proper. The two-ballots electossésyof the German
Federal Electoral Law is a top-quality product, enjoyingthinternational es-
teem and serving as a prototype systénBut even top-quality products need
be attended to. Negative weights of a ballot, doubly suc¢ekbsllots, and
overhang seats damage the image of the sy$ftem.

These deficiencies disappear when the idea of imposing mminequire-
ments is followed up. A simple adaptation of the divisor noethvith standard
rounding would do, namely, imposing the minimum restrictidhat each list
receives at least as many seats as have been won in the wemstis. The
direct-seat restricted methddaves no room for negative ballot weights, dou-
bly successful ballots, nor overhang seats, and yet it stagkse harmony
with the principle of success-value equakfyWhatever the requirements, the
common denominator is the divisor method with standard dowgn (Sainte-
Lagué/Schepers). The method is so powerful that a few amemignsuffice to
adjust it to all practical purposes.
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